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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


7 5CR 37 8 
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I 


UNITED STATES OF AMERICA 
- against - 


GONZALES, 


Defendant. 


TK3 GRAND JURY CHARGES: 


COUNT I 


Cr. No. 

(T. 21, U.S.C., §041(a^. 


ms m TV 

Time AJ, 

P.M 


On or about the l6th day of January 1975 within 
the Eastern Distri .t of New York, the defendant, J©r?£ 
GONZALES, did knowingl} and intentionally possess v:ith in- 
tent to distribute approximately 26.45 grams of heroin a 
Schedule I narcotic drug controlled substunce. 

(Title 21, United States Code, Section 841 (a) (1)). 

COUNT II 

On or about the loth day of January 1975 within 
the Eastern District of New York, the defendant, ■J^SE 
GONZALES, did knowingly and intentionally distribute approx¬ 
imately 26.4-3 grams of heroin a Schedule I narcotic drug 
controlled i j'ji.ance. 

(Title 21, United States Code, Section 841 (a) (1)). 

COUNT III 

On or about the pth day of March 1975 within 
uhe Eastern District of New York, the defendant, J&9E 
GONZALES, did knowingly and intentionally possess with in- 
tent to distribute approximately o2.4grams of heroin a 
Echedu3c I narcotic drug controlled substance. 

(Title "'I, United States Code, Section o4l (a) (!))• 


I 


T 

A 












COUNT IV 


On or about the 5th day of March 1975 within 
the Eastern District of New York, the defendant, 
GONZALES, did knowingly and intentionally distribute ap- 
proximately 52.43 grams of heroin a Schedule I narcotic 


drag controlled substance. 

(Title 21, United States Code, Section 841 (a) (1)). 



'Ut*. V J U • x xvrv vxxjh <y 

United States Attorney 
Eastern District of Nev; York 
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COURT»? CiiARGI 


TITE COURT: Lad_es ar.J gentlemen, you have listened 

most attentiveiy to the testimony and to the summstions. 

! 

The testimony presents the facts and through the vit- 
nesses and exhibits as I outlined to you at the beginnipg 
of the case and the summations present the arguments of 

t 

these attorneys, pro and con concerning those facts. 

Now of course the tine has come for you and me to 
perform our respective functions in the trial of this 

i 

case. I noticed you have been very attentive. You 
have heard the voices of the attorneys and you have 

I 

heard my voice and now your voice will be heard. I 

i 

wish of course to extend to you my appreciation for 
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C0UR7’ S CHARGE 

your attentiveness and your alertness luring the course 
of the trifil ar.d also my appreciation for anv and all 
sacrifices which each and every one of you has made in 
your business or personal affairs in order to see that ; 

i 

the ends of justice might be eccoraplished in this case. 

You have been tolerant of thi unavoidable delays 
and I noticed that all of you have been exceedingly 
interested in your task. 

Every criminal prosecution is important to the 
Government of the United States and it is equally im¬ 
portant to the defendant on trial. Each is entitled 
to equal justice at your hands and from my experience 
justice is best dispensed of in a calm and patient and 
careful deliberate raanner and I sincerely request you 
to keep that attitude throughout your deliberations 
when you go into your Jury room. 

Of course you should alvays respect the viewpoints 
of your fellow jurors and you should talk to ^ach other 
with consideration and with intelligence and decide the^ 
issues of this case on the merits and the merits alone. 

However, each juror should reach his own conclu- 
sion and no juror should surrender or compromise his 

1 

I 

or her own belief oi conviction as to the innocence or , 
guilt of the defendant. 
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COURT'S CHARGE 

The evidence consists of the testimony of the v.-it- 
rtesses end the exhibits adrritted into the record. You 

I 

have heard all the evidence and you have heard all the 
arguments of counsel end it becomes my duty now to give 

you the law governing this case and as both counsel seid 

* 

to you it is equally your duty to accept the lew as it 
is given to you by the Court, whether you like it or not}, 
and determine the facts of the case for yourself. 

! 

Now the proper application of the law to the case j 
to the facts in the case as you find those facts to be 
will determine your verdiet. I must emphasize again 
that the sole responsibility and the sole power in detet- 

i 

mining the facts are with you and anything that I may ; 
say or seem to say as to indicate any view or opinion 
as to the facts is to be completely ignored by you. 

I 

In determining these facts you should not be influenced 
by any rulings that the Court may have made on the trial. 
Those rules simply deal with matters of law and not any , 
questions of fact. And of course the Court s rulings 

I 

n any obiections made by either of these attomeys and j 
questions which the Court raay irnpose to any witness 
are not to be considered by you *s an indication of 

! 

either guilt or innocence of the defendant or any opinion 
that the Court may have with respect thereto. And of 
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COURT'S CHARGE 

I 

course the same is true with respect to any inflection 

i 

of the Court's voice relative to any such matter or in 

i 

connection with any comments or statercents the C-ourt 
may have made to either of these attorneys. 

It is very important that you raust reroember that 
you're going to decide the facts. The Court has nothir^g 
to do with that decision. You simply apply the law 
that the Court tells you is the law in the case to those 
facts. Now you may wonder why the Court asks witnesses 
certain questions from time to time. Now the reason 
was that some of the testiroony raised sorne questions in 
the Court's tnind. I of course felt that those questionjs 

i 

might have also been raised in the minds of the Jury. i 

i 

So for the sake of clarity and for that only were those 
questions asked and they raust not be deemed as any in- j 
dioation of any opinion that the Court may have in thi^ 
case, The Court expresses no opinion as to the guilt 
or innocence of this defendant. The determination of 
such guilt or innocence is completely and exclusively 
with you. 

Well, there are certain general principals of law 
which are of importance to every criminal case and I 

\ 

wish to first make sorae statements which apply to 

I 

criminal cases in general after which I will endeavor 
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COURT'3 CHARGE 


to make clesr to vou vhat this particular case *r-olves. 

Tt is an establi shed principal that an indictt.cr.t 
is but a formal method of eccusing a defendant of a 



critno. It is not evidence of any kind against the ac- 
cused and it does not create any presunption or permit 

i 

any inference of guilt against this defendant. \’ow it 
is also a principal in the law that every person charged 
with the conmission of a crime is presumed to be inno- , 
cent and the burden rests upon the Government to prove 
to your satisfaction beyond a reasonable doubt every 
element of the crime in that the party is guilty as 
charged. This presumptlon of innocence remains with 
the defendant all through the case until, if It is ever 
over-bom by preof which sotisfys you beyond any rea- 
sonable doubt that the presumption of innocence no 
longer remains vith him. Thus we look at the evidence 
introduced in this case and you ask yourselves whether j 
or not you are satisfied beyond a reasonable doubt that 
the offenses have been coracdLtted as charged in the in- 
dietment. If you are so satisfied then it will be 
your plain duty to convicf the defendant. But, if therE 
exist in your minds a reasonable doubt as to this de- 

l 

fendant's guilt, then you must give him the benefit of 

| 

that doubt and acquit him. If there are two reasonable, 
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conclusicns eq’ally *;uppnrted by the evidence, ene of 
which is consistcnt with the guilt of the defendant and. 
or.e is corisistent of innocence of the defendant then 
you rnust adept the conclusion ccrisistent with the irno* 
cence of the defendant and acquit hira. 

The question of reascnable doubt- is ene which can 

0 

be deterrained only by you. It cannot be detertnined by 
arguments of ccunsel and in reaching this conclusion 
with respect to reasorable doubt you must consider all i 
of the evidence together. Not just any particular seg-- 
raent or any particular portion of the evidence isolated 
from the rest of the evidence. 

i 

The term reasonable doubt as used in this charge, 
ladies and gentlemen, does not mean just any possible : 
doubt that you raight have, hut it means such a reasonabjle 
doubt as a careful and prudent and reasonable man or woman 
ought to entertain in the circumstances. It means a 
doubt v?hich is as indicated, is based on reason and 
which is reasonable in view of all the evidence here. 

The key word is reasonable. 

Now reasonable doubt may arise fron the evidence 
produced or from the lack of evidence in the case. It' 
the obligation of the Government to prove a defendant 
guilty beyond a reasonable doubt but it is not the ob- 
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lij.i6ti.on of the 'cvcrnrr.trt to f rove a bcrtr lant fyr.nJ ; 
a shadow of a doubt. It is impossible to prove ar.yth mp. 

i 

to an absolute certainty all bey ond all possihle dov-bt. 

It is practically impossible for a person to be ebsolutely 
sure and convinced of any cor.tioverted fact which, by ; 
its neture is not susceptible of mathematical certair.ty, 


A reasonable doubt does not nean a mere vhitn or imagmajry 
doubt, nor does it mean a possible doubt created by a 
reluctance on the part of the juror to perfortn an uti- 
pleasant task. It means a doubt arising out of the eviy 
dence or lack of evidence which is a reasonable doubt. , 


N ow a reasonable doubt is a dcubt that would cause a 
prudent man to hesitate to act in matters of iraport*.:#:ej 
to themselves. Now if a fair ard impartial consideratijon 
of all the evidence or lack of evidence you have a rea-j 
sonable doubt as to this defendant's guilt, then it is 
your duty to acquit him. Cn the other hand if after a 
fair and impartial consideration of all the evidence ycp 
believe that you have no doubt that is reasonable as to 
this defendant's guilt, then it is your plain duty to 
convict him. One is said you have to be convinced in 
a case of this kind beyond a reasonable doubt, vhen after 
a fair and impartial comparison and consideration of a^l 
the evidence one can conscientiously, he or she is con- 
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COURT'S CHAFOE 

vinced to a moral certainty of the proof of the charqe. 
Thus you look at all the evidence introduced and you aslj: 
yourseives whether or not you are satisfied beyond a 
reesonable doubt that the offenses have been committed 
as charqed in the indictment. If you are so satisfied 
as I said before, then it will be your plain duty to 
convict this defendant. But, if there exists in your 
mind a reasonable doubt as to this defendanfs guilt, 
of course you must give him the benefit of that doubt 
and adquit him. 

Now the machine of trial calls for exercise of 
varying functions of counsel by the witnesses who testi-j 
fy, by the Court and the jury. You as the jurors 
will exercise the fact-finding function as I told you 
before and you will be the sole judges of the facts. 

You consider all the evidence, weigh the evidence 
and you draw the inferences from the evidence but only 
from the evidence. You must distinguish between mere 
argumenta of counsel which have been made before you 
and the evidence upon which those argumenta are 
based. However, argumenta do not constitute evidence. 
You must carefully analyze the assertions which have 
been made to you by counsel for the defendant and also 
by the Government and ascertain what basis there is 
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for these assertions. Kow this brings us directly to 
the charaes in this indictment vhich I vill read just 
for the sake of clarification. 

Count 1 of the indictment says that on or about 
the 16 th day of January, 1975, within the Eastem 
District of New York, the defendant Andres Gonzalez did 
knowingly and intentionally possess vith intent to 
distribute approximately 26.45 grams of heroin, a 
Schedule 1 narcotic drug controlled suhstance in viola- 
tion of Title 21, United States Code 841 (a) (1). 

Count 2 states that on or about the 16th day of 
January, 1975, within the Eastem District of New York, 
the defendant Andres Gonzalez did knowingly and inten¬ 
tionally distribute approximately 26.45 grams of heroin, 
a Schedule 1 narcotic drug controlled substance in violJ- 
tion of Title 21, United States Code, Section 841(a)(l). 

Now we go to March 5th. 

(bunt 3 says , on or about the 5th day of March, 
1975 within the Eastem District of New York, the 
defendant Andres Gonzalez dia knowingly and intentionally 
possess with intent to distribute approximately 52.43 
grams of heroin, a Schedule 1 narcotic controlled drug 
in violation of Title 21, United States Code 841(a) (1). 

That brings us to Count 4 which is the last count. 
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't r-ays, or» or sbout 


thu Sch lay cf Yarch, 197f, vlthirj 


rhe Ca stem Di strict of 'Sev» York, the defendam. \rdres . 
Conzalez dld knowingly and intentional 1/ dirtrihute 
approximately 5?.43 grans cf Heroin, n «'chedulc. 1 rer- ; 
cotic drixjcontrolled substance in violation of Tit le fl, 
United States Code 841 (a) (1). 

Thns, you sec in effect these tvo transactions are 
covored by feur counts because the mere possession with 
irtent to distribute Heroin or Coceine is an offetise. 


The disf•■'ibution of sale os the case may be is clso an 
offenee and the.refore there are four counts in the in- 

i 

dictraent and you nrust consider each count separstely 

I 

and you rrust also consider the evidence against the de- 
fendsnt separately as to each count. 

Kow this brings us to the statute which is allegedly 
violated. As set forth in this indietment, Section 841 
of Title 21 of the United States Code clairas to have be*n 
violated in all four counts of the indietment and it 
reads as follows. Except as authorized by this subehapter 
it shall be unlawful for cny person knowingly or inten- 
timally 1, to distribute or to dispense or poasess 
with intent to distribute or dispense a controlled sub¬ 
stance. 

Now of course v/ithout more you wouldn’t know what 
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CHARGE 

a cor.trolled substance is. Ro we have to look back to 
the provisions ot the statute which descrihe a ccntrolle< 
substance. 

A ccntrolled substance as used in this st&tute is 
nothing more than a drug or substance i.<.ntioned in one 
of the schedules which are set forth in Section 812 
of Title 21 of the United States Code. Heroin is set 
forth in Schedule 1 of that section. Consequently or 
in ofcher words that statute provides that it is unlaw- 
ful to possess with inte _ to distribute or the unlaw- 
ful distribution of heroin with knowledge that it is 
heroin. It is a. *so to be noted that the provision in 
thia statute is not limited to the sale of heroin, but 
prohibits possession with intent to distribute any 
amount of heroin, even though small, if possessed with 
the intent to distribute. 

Consequently one may violate the statute by knowi^ig 
and intentionally possessing with intent to distribute 
any amount of heroin. 

Now referring to the illegal possession with inteik^ 
to distribute a controlled substance such as heroin as s< 
forth in Count 1 and I think 3 of the indictment, Sec¬ 
tion 841 (a) (1), Title 21 of the Unitea States Code 
provides that it shall be unlawful for any person know- 
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inqly and intentionally to rsossess with intent to cis- 
tribute a contrcllcd substance such as heroin. I’r lust 
now talkino about the possession of Heroin not the 
distribution. 

Now the elements of the offenses as set forth in 
Count 1 as charged in Count 1 and 3 of the indictment 
are, 1. That the defendant possessed a narcotic 
controlled substance such as heroin with intent to 
distribute the same and 2. That he did so intentionally 
willfully and knowinqly. 

In other words he has to know that he had heroin. 
If he didn't know v?hat it was, if it was another matter, 
you decide that what the evidence shows in this respect. 

Now the burden is upon the Government to prove 
beyonJ a reasonable doubt to both of these elements and 
the failure to prove either would be fatal to the pro- 
secution and will entitle the defendant to a verdiet of 
acquittal on that particular charge. 

Now let us co to the other counts. Referring to 
unlawfully, willfully and knowingly distributing a con¬ 
trolled substance such as heroin. 

Hydrochloride as set forth in Count 2 and 4 of 
the indictment, Section 841(a)(1) of Title 21 of the 
United States Code provide that it shall be unlawful 


i 
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COURT 'S CliARCE 

for any person knowingly or intenticna11> to distribute, 

such as a sale is distribution, a controlled substance suc 

I 

as Heroin hydrocloride. Kow che eltcients of the o^ense 
as charged in Co^nts 2 and 4 of the ir.dictraent are 1. 

i 

That the defenaant distributed a narcotic controlled sub- 
stence such as Heroin hydrocloride and 2. That he did i 
so knowingly and willfully. 

The burden is upon the Government to prove beyond 
a reasonable doubt both of these elements and the fail-: 
ure to prove either is fatal co the prosecution and 

i 

entitles the defenaant to a verdiet of acquittal. 

You must of course as I said before consider each 
count separattly. 

j 

Well, let's talk a rainute ot two about intent and 

koowledge because that must be establishea in order to 
find that an offense has been ccramitted. 

The criraes charged in the indietments require 
knowledge and intent to commit the crimes. 

Now obviou 3 ly it is impossible to ascertain or 
prove di:sctly what a man knew or what he intended. 

You cannot look into a roan's mind and see what his in- 
tentions were or what he knew. But a careful considera** 
tien of the facts and circumstances shown by the evi- 
dence in any given case r * s to a particular person s ac~ 


i 
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ticns and stateir.ents enabies us to, with a reasonable 
aegree of accuracy know what his intentions vere in 
doing or not doinq certain things and what his state 
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of knowledge was. 

You cannot look int.o one’s nind and ascertain 
knowledge. Knowledge and intent are descriptive of a 
state of tnind and is not susceptible of direct proof. 

The proof of this element of knowledge and intent may 
rest on and frequently does evidence of facts and evi- 

dence of certain circumstances so in which it clearly 

% 

appear 3 as the only reasonable logical inference that 
a particular person or defendant knowingly and inten- 
tionally possessed with intent to distribute a quantity 
of heroin or actually distributed and sold a quantity 
of heroin knowinq that it was heroin. In determining 
this knowledge and intent you may consider the intelli- 
gence or sophistication or lack of intelligence or 
sophistication of a particular person. Of course no 
person can intentionally avoid knowledge by closing his 
eyes to the fnct that would lead a reasonable man to 
investignte. However, mere suspicion that ,omething 
is wi.-ng or improper is not equivalent to knowledge or 
intent. On the other hand the knowledge or intent may 
be inferred from the acts of the parties and is a ques- 


i 


25 






COURT'S CHARGE , 

tion of fact to he determined from all the circumstances 

ar.d the Jury may serutinizc the de£endant's conduct at 

. 

the time that the offenses were. alleged to be corrmitted. 
Ko person can disclaira knowledge by me re ly closing his 

i 

eyes in vhich othervise would have been obvious to a 
reasonable man. I am not going to attempt to outline 
any of the evidence in this case because it is exceed- 
ingly short and you will remeraber the testimony of the 
witnesses. I think you had three witnesses, that's 
all. So I won't make any effort to refer to their tes¬ 
timony. You will retnember that testimony. Perhaps 
much better than I would in all events. 

. i 

Anyway, I want to make it clear to you it is your ; 

. 

remembrance and your recollection of the testimony that 
counts. That enything that I may have stated at any 
time with respect to any of the testimony of the facts 
is to be completely ignored by you because I will re- 
peat I have no opinion whatsoever as to itmocence or 
the guilt of this defendant. 

Now the defendant by his plea of not guilty cotn- 

pletely denies his guilt with respect to the allegations 
set forth in the indictment. He denies completely those 
transactions which I have read to you and as described 
in the indictment. 
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KOvj the defendsnt did not take the stand, but the | 

| 

lav doesn't compel a defendant to take the witr.ess stand 

! 

and testify and no presumption of guia.t may be ratsed j 

and no inference of any kind may be dravm from the failr- 

» 

ure of the defendant to testi fy. Nor should this fact 
enter into your ciscussions or dellberations in any 
manner whatsoever. 

Also the law does not require the prosecution to 
call as a witness all the persons who may have been 
present at any time, place or invc-lved in the case or 

I 

may appear to have some knowledge of the matters in 
issue in this trial. Therefore this case rests upon 

I 

direct evidence and therefore I will not refer to or 
give you insttructions as to circumstantial evidence j 
unless hereafter you reqviire it because I don't believe 
there is a question of circumstantial evidence. 

Now the important issue here I believe rests upon 
the cedibility of the witnesses and consldering the 
evidence you're going to have to exercise your exclu- 
sive function of passlng upon the credibility of the 
witnesses. You can see this is a very important func¬ 
tion because determining where the truth is is a neces- 
sity to decide, whether or not the witnesses were tel¬ 
ling the truth. How are you going to do this. This is 
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golng to be left to vour ovn deterrairatlor. Ir deter- 
rnirinp. the credibllitv of a witness a lurer n:ay conside* 
his motives in testifyirg, his or her tnenner and der,ea- 
ror or the witness stand. His irterest, his prejudices 
his biases i f any and whether he has a purpose to serve 
vhich raight or might rot have colored his testimony. 
Irterest does rot necessarily mean that a witness Is 
untruthful. It's merely ar elenert you nsay corsider irj 

I 

reachirg a determination upon the question of whether j 
or rot he is telling the truth. You corsider the vit- j 
ress' demearor when he gets on the witness stand. To ; 
use a colloqulal expressior, you size him up, look him i 
over as they say ard decide how ha strikes you as a fair 
and cardid witness. Whether he strikes you as a person, 
who is not telling the truth for some reason or another. 
You roay consider this witness 1 intelligence. You can 
consider his state of rnind. His ability to observe 
the matters to which he has testified and whether he j 
impresses you as having a fair and accurate recollcctiojr 
of those matters. You can consider the inherent pro- 
babilities or inprobabilities of a witness 1 testimony. 
Arother consideration is whether or not the witness has 
been contradicted by other eredible witnesses or whethe 
or not he has made some statement at other times and 


l 
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places vinder ont:h that aro rthervise contradicted or 
cor trarv to those rr.adr by hin or the witress stand. 


Of course when you have an inconsi stent statement or a ; 

• r 

. I 

conflict you raust deternine whether it relates to a 
material or essential portion of his testimony or it 
refrrs to an imreaterial or uniraportant detail of hvs 
story. You decide what is important and what is not 
important, regardless of any statement made to you by ! 


counsel. 

Of course a juror is not bound to believe an in- 
herently improbabile or unreasonable statement made by any 
witness just because the witness happens to be under 
oath. The Jury has a right in appraising a particu.ar 
witness' credibility as to all or part of his testimony 
to consider the probability or improbability of that 
testimony when viewed in the light of all circurastances 
and in the light of any other evidence in the case. 

Now we have as you remember a person by the name ol 

Robert Henderson. He was an expert. 

Now the rules of evidence ordinarily do not per- 
mit witnesses to testify as to opinions or conclusions. 
An exception to this rule existsas to those vhom we 
call expert witnesses. Witnesses who by education or j 
experience have become expert in some art or science 







or professionai ralling. They sre a lloved to stnte an 
opinion .is to a relevant end material metter which they 

I 

pro fess co ch an expert and they may also state chc-ir 
reasons for the opinion. Of course you can consider 
ench expert':» opinion received in evidence, yo.i give it 
such weight as you may think it deserves end you decide 
what that is and if you decide that an opinion is one 

j 

not based upon the profession, education or if the rea-j 
sons given to support the opinion are not sound, you 

I 

may rejeet that opinion completeiy. You will recall 

. i 

that Robert Henderson vas called as an expert to testi-! 
fy as to the analysis he made of a substance, allegedly 

i 

purchased from the defendant on two different occasions 

i 

and you will recall that he testified he made this 
analysis and he found that it was Heroin. 

Now you can accept that testimony or you can re¬ 
jeet it. It is up to you. It will be for you to 
determine whether a witness, whoever he is is telling 
the truth as to all the facts or only with respect to 
some of the facts or whether he is telling the truth 
at all. A test of whether you believe a witness is 
the same test that you ladies and gentlemen would apply 
in your everyday business or horoe affairs when you are 
called to make a similar type determination from time 
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co time. You mr,st rer think, raembers of the Jury, vher 

• i 

» 

you cépjc jrto this Jury box as svorn jurors you ere 

. i 

suppose to lie aside your everyd-ay experiences. Thnt is 
rot so. Indeed you are nov beirg callod upon to use 

i 

tnat business or everydev experience to assist you ir 
deternining who or vhether or not a particular witr.ess 
is telling che truth. You're to be the exelusive judges 
in deternining where the truth lies. 

Now you have been chosen as swom jurors in thi9 
case to try the issues presented by the allegations in 

i 

the indiettnent nd it is denied by the not guilty plea 
of this defendant. Your verdiet vill be without pre- 
judice and without bias and without syrapathy. You are | 

i 

the fact finding body ard it is your duty to decide 
whether the acts charged in the indictroent have been 
committed by this defendant beyond a reasonable doubt. 
You are to perform this duty without fear or without 
bias or without prejudice to any party. The law does 
not pertnit jurors to be govemed by fear or by bias 
or syrapathy or prejudice or bv public opinion. 

In arriving at your decision you should consider 
the evidence in light of your own experiences and by 
the exercise of your own Vnowledge and conmon aense. 

You must not permit any sympathy to enter your view cr 
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r.ifclfc oo!n!on You -vill carc.fully and in-part lally con- 


sidcr all the evidence and you vill follow the Irw as 
state å by the Court ani you viill reach a just* verd et, 
regardless of the corsequences. I V7ill just say one 


J 

i 


other stateirer.t ab out ycur reccllection of the evidence, 
because it is your recollectiors of the evidence that 
will court. It's not anything that I have said that 
should have any bearing on your determinaticm as to 
vhat the evidence shows. If an attomey or either of , 


thera have rois-stated any testimony you nrust disregard \ 

I 


tho^c mis-statercents. It is your recollection of the 

I 

testimony that is going to cortrol in your deliberationé. 

i 

In conclusion I would say that it is your duty to veigh 

i 

this evidence dispessionately, carefully and calmly andj 
to reach a conclusion about this case as to the facts 
which are vholly within your findings. The only question 
for your consideration whether this defendant is guilty 
or innocent of the offenses for which he is no^ on 
trial. 

If you are satisfied beyond a reasonable doubt 
that he is guilty, it is your plain duty to convict him, 
On the other hand i f you have a raesonable doubt about 
the matter lt is equally plain your duty to acquit him. 
The punishment provided by lew if the defondant isj 
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foun d gull ty is a r,atter exclusivcly within the provincu 
of the Court, \ou cannot and you shculd not alic-* con- 
sideration of any punishment vhich may be iTr.posed uron 
this defendant if he is found guilty, to influence you 
in arriving at an inpartial verdiet as to the guilt or 

innocence of the defendant. 

It is for the Court to determine the nitigating 
or other special circunstances which I will consider in 
the case if the defendant is found guilty. So you shou 
not be concemed with the question of punishment. 

Wow ladie 3 and gentlemen, all 12 of you must 
agree whichover way you find. In other words your ver-' 
dict must be unaninous. Take eech count of the indict- 
ment separately and you must determine the guilt or 
innocence of this defendant with respect to each count. 

The form of your verdiet should be, "We the Juryj 
find the defendant Andres Gonzalez not guilty on 
Count 1," or, "We the Jury find the defendant Andres 
Gonzalez guilty on Count 1," and thus you repeat this 
procedure as to the other three counts and you will 
retum a verdiet of guilty or not guilty on each count 

with respect to this defendant. 

Now if you wish, if you vish any of the testimoA 


of any of the witnesses to be read to you or if you ha|e 


y 
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My far the r questionn, pl car c wn-5 ir. ;< note to t-e 
mars ha i vho vill relay your req' est to ve. Ver', T 
kr.ow jury service is net aluays pleasant and quite frs- 
quently it is very inconveniert, but jury service Is one 
of the kc-ys tones of our system cf Artetican Justice in 
a democrctic forn of government. I vart to thanV you 
again for your devotion as citirens to this important 
vork as jurors and acting in accordance vlth the evidente 
and with the lavs as I have chcrged you by your verdiet 
declare the truth and prcclaim the cause of righteous- 
ness and justice in this case. If you desire to examine 
any of the exhibits they vill be delivered to you upon | 
request if after you retire you desire to be inforøed 
on any point of lav arising in this case or to have any| 
part of the testimony clarified or should you ask to j 
be returned to the Courtroom, you should then ask to be 
returned to the Courtroom for further instruetions. 

Now at this point I have to take five minutes in 
order that I may hear applications to be made by counsel 
It vill be a very, very short five minute recess. I 
request you do not consider this case until you go back 
into the Jury room at the end of the break. In ofher ! 
words, ycu are net free to talk about the case yet. j 
You’re very close to it, but not yet and T vill take 
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this opportunitv co dlsc^iarge the altcrnstes. T vill 
thar.k yr i very much. They are an assurance against a , 

l 

sickness or a failure of jurors who have not shown up. 
Thank you very much. We'U ask the Jury then to go to j 

the Jury room. 

(Jury ercused.) 

THE COURT: What do you say gentlemen, on the 
record, do you have any requests, objections, exceptions? 
KR. CUNNINCHAM: No, Your Honor. 

MR. LIGHT: Very nice charge. 

i 

THE COURT: Call them back. 

’ 

(Jury enters box.) 

I 

THE CCURT: Well ladies and gentlemen, there are , 
no further lnstructions for me to give you and you may 
now return to your Jury room and immediately begin 
deliberating upon the issues involved. 

Your lunch will be here l'm told vithin the next 

» 

10 or 15 minutes at the most. But you need no* wait j 
for your lunch to deliberate. You may begin imraediatelv. 
(Whereupon, the Jury retired to deliberate at 
1:08 P.M.) 

(Whereupon, the United States Marshal was sworn 
to guard the Jury.) 

(Jury excused.) 











'vy 

7 ^ 

(At 2:50 p.n., the following cccurred without 


the preeence of the jury.) 

THE COURT: Just make a note, Ur. Reporter, 
that ever since 2:30 v:e heve been attenpting to get 
counsel for the dofend&r.t here in order to be 
present vhile certain portions of Mr. nalner s 
testimony is to be read to the jury; 

That Mr. Light, although knowing what T had 
told him and to cone over fron 16 Court Street, 
which is five or ten rr.inutes away, the most, he has 
not yet appeared at five minutes to three. 

At one time he was willing to waive, at least 
he told the Deputv Courtroom Clerk, that he would 
waive being present at the Iiearing of the testimony, 
or the reading of the testimony. 

Now, everyone is here and ready, we are ready 
to read that testimony, but Mr. Light is still not 
present. 

I just want the record to show that fact. 

All right. 

Let us seei Court’s Exhibit 2, jury note 
reouesting portions of Mr. Balmer’s testimony to be 
read back. 

(At this point. Mr. Light entered the 
courtroom.) 










THE COURT: It is nov five ninutes to three 


Ycu know, you can *t vaste our tine here, you 
vill stay here until there is a verdiet rendered. 

1'jp. not going to he put to this incorvenienct and 
neither should twelve jurors. 

Nov», call the jury in. 

(The jury then took its placé in the jury box.) 

THE COURT: I have a note here from the jury 
which reads: 

“We would like to have the part of 
Mr. Ealmer's testinony dealing with the obtalning of 
Mr. Gonzalez' driver's license." 

We have been able to find it and the reporter 
vill read it to you. 

Do you mind reading it. Mr. Karr? 

(At this point, the reporter read the 
testirony dealing with the obtaining of a 
driver's license for the defendant.) 

THE COURT: la that enough? 

THE FOREMAN: That is enough. 

THE COURT: Thank you very much, ladies and 
gentlemen. 

(At 3:20 o'clock p.m., the jury left the 
courtroom to continue its deliberations.) 




’" H ccv* 


(At f.: oo o 1 c'iock 


ury vri 11 leeve now. 


, t v -o jur'/ Ic-ft the 


courr rer.r..) 


TiiF. COURT: ''es? 


?!R. LIGHT: Ycur Honor, I air. faniliar of ca re 
law in the State, I an net up-to-datc v.-ith Federal, 
tut vrhen an infcmar.t is present and r.akes an 
introduetion and partakes in a conversation relative 
to the purchase of cmqs, then his identity has to 
be disclosed and the defendant has the right to call 
him as a witness i f he so desires. 

THE COURT: I don't knov.» whether there are 
cases to that effeet. 

M R- CUNNINGKAM: I never he ard of that. 

the COURT: I never heard of that. 

MR. CUMNINOFAM: I do know, your Honor, 
during the purchase- and sale, the infomar.t was never 
present when there was a purchase and saie, only 
present during the introduetion. 

MR. LIGHT: But they discussed narcotics. 

MR. CUNNTMGHAM: That is nerfectly fine. 

THE COURT: That is perfectly all right. 

MR. LIGHT: Well — 

THE COURT: As a natter of fact, you will 
recall in a recent decision of the Court of Appeals 
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it statinn that vhere 
nav exclude thr- r»:hlic 
hos certain rights to 
I see r.o reason 
informant is necessar/ 


an i r. f c rr a n t e p t i £ i e s y ou 
; i t showa that sn ir. f or—an 
he* rrctectcd. 
vhv the testirrony of the 


in any wav to preserve the 


t 


« 


cefencanfs ricrhts. 


If you can point out to rr.e that it is 
absolutely necessary, I will certainly see that 
there is every effort made to bring him in. Rut 
from the mere introduction of this man, and he 
cannot testify to a purchase, I think it is just 
petty fogcing. 

MP. LIORT: It coes to more than that, this 
witness testified — 


THE COURT: Walt, he has a verdiet. 

Do you have a verdiet? 

MR. CUNNIHGHAM: Yes, your Honor. 

TTFE COURT: All right, we will be through 
very shortly. 

MR. LIGHT: Judge, this witness testified 
that the first time he ever heard the name Andres 
was this morning or yesterdav, he didn‘t hear from— 

TT!F COURT: Unless you give me cases, I'm 
not coing to take it. 

MR. LIGHT: Judae, can I just finish? I am 






i 


preservirg the right of the defer.cU it. 


THE COURT: "cu continue tc *r<r> e a "te: t;. 


Court hsr ruled. 

I thin--: this is cr.lv & certair. åreur.t of 
Detty fogging that goes cn to delay tne case. 

I have ruled, I sec ro reeson unless ycu givc 
r,e precedents and show that it is necessary for this 
nan's testim-ony. Khatever has alreadv gone forward 
is not nroof, and vou are not going to argue with ne- 

MR. LIGHT: Judge, his testirony shows that. 

THE COURT: T know, but that is not proof -- 

MR. LIGHT: Okay. 

THE COURT: That is argument. 

MR. LIGHT: That is not argument, I just want 
to preserve the record, I want to preserve it. 

THE COURT: I know the proof as well as you, 

I heard it. 

MR. LIGHT: If the case croes up to the Court 
of Anpeals, the Court of Appeals hasn’t heard it 
because you won't permit me — 

THE COURT: The Court of Appeals, the Court 
of Appeals? 

MR. LIGHT: They go by the record in this 

court. 


N 


THE COURT: Your arounent is zero. 







I 


i rwr; ok av , 


TITT mur You -‘.rc- arquinr it, it is : r. the 


record. 

!'?. ’ij7<T'T: nut i f ycu con' t let —r nut it on 
the record -- 

THE COURT: the re is nothino to put on the 
reenri, ar.y facts, on the record. 

Vou are iust skipping around, again and again 
and aaain, it is like qoing on a nerry-qo-round or 
a carrousel. 

I know v;hat the testimony is here and unless 
you can brinq in sor.e evidence or sone cases — 
wait a ninute, I don't know what Mr. Cunninqhar’ is 
doinq, I'n arguinc with.you — navbe you are richt, 
ir.aybe we had be-tter brinq hin in. 

You eive ire cases, beth of you. 

MR. CUNTJINOHAM: As far ar supplyinq a 


confidential informant’s name? 

TITE COURT: Yes. 

MR. CUNt!INGRAM: May I nake one statenent for 
the record? 

Let the record indicate that defense counsel 
vas criven the entire Conzalez file, every doeurnent 
known to the Governnent was handed to hin. 


MR. LIGKT : 


I asked hin to make photostats 
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he v-cclcr't let r- 


T :I?> COU: 

i Te have no 

SUCh 

ti 
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s hov 
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Kow, you tre 

not feri is 

,g arr- 



fcoling yourself. 

MR. CUJJKIKGKAK: Vou coulc hava race all 

the nctes you vanted to. 

THE COURT: Very well, centlenan, toroorrow 
morning. 

{At 6:10 o’clock p.it. , a recess was taken.) 


****** 
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